


A minor departure
-Or exception from
the strict rule or
literal enforcement
or interpretation of
Zoning provisions.



PUIPOSE:

SRNEPEMIT amelioratio of the strict

ettereiftheriaw in individual cases.

- m Toprevide a relief valve in unique
SitUationsyse that' zoning which would

~ otherwise be unconstitutional as
applied, can be made constitutional



- ..-4.

hips peculiar to the
)ich a variance is

s Castle Manufactured Homes, Inc.
v. Tegtmeier




r\ ValiclCENS MO LO e granted

desire to put the property to a
more profitable use.
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uE Bluraen off Proof Is
Onrapplicant; >
ialluREr eI
applicantite,
r)roerJ evidence
il doom a
variance reguest.
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Bullet: Points: "
. '

@8 @l one seekid variance on one
propeftysbecause of a hardship to
anetper. Mahoning Co. Court of

- Appeals say s.na,-ﬁnding that the
guestion; of hardship relates only to

the property: for which the variance is
sought.
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"ZOnI J orrljru; ce doees not entitle
Siepplicant tora variance.
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Bullet Points:

ERVariance once granted cannot be
CRanE@EGRURIESS a @ving can be

MaeErthat changed circumstances
Ireq JJrH j& Unader the standards for




code;
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BuliePoints:™

| IEIMPOSET |7 arr) s fatal to the

SSUaGe of a Use variance, but is not
SSAlf i FrJFrJ in the case of the
areaVvariance. In an area variance
sitlation, all factors are to be
balanced with the others.



r (J _I‘JJJ

COMPIIaREE With'C
deeisions, C 'Qljr'rs
INAEGEessary hal
~ difficulties.
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W @hiampaign County found that where
propertysewner converted from a
carfig@e iouse tora multi-family use on
- the mugj'" isstiance of a permit, and
~ later assurance that permit was valid

(prior to conversion), approval of a
variance on basis of hardship was
appropriate.







-

CONDITIONAL USE

ENhENiownship: Enabling Act authorizes a
BOdENEIRZeENING Appeals to grant
- Ce TrJJrJonrJ](ro ing Certificates for
DECICIUSES that'are provided for in the
Zoning Code. (519.14) It theoretically
provides the flexibility for a community
to deal with use that might fit, but that
may have serious impacts.
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CONDIIONAL USE

aMAveenditionally:permitted use is not,
IOWEVEIRRAIUSE PEFMItEA as a matter
o} rle)rIE; .
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CONDINIONAL USE

&

SNeNdlEnt a cond]'tigna zoning certificate,

tie Beareimust find that both general

dNARSPECIHC reguirements are met,

‘along witihirany special conditions the

- board may Impose for reasons of public
health, safety and welfare.
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CONDINHONAL USE

Ll = W )
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ENEVEnthelah amrapplicant may comply
With alifthierreguirements; listed in a
zoningMiegulation' for a conditional use,
- a permitimay still'be denied after the
ZONIng authority considers the nature
and condition of all adjacent uses and
structures.
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CONDINIONALT USE
| . -
- lkl
NNlIENeaNd, NOWEVEN, does not have
lmI]m]"r@rJ giscretion int weighing impact
- andieliiect ol aparticular use on
-

<|C] rJ SHE USE -

= The board in the exercise of its
discretion may’ not act arbitrarily,
unconstitutionally, unreasonably or
illegally.
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MRCNBO2NE Mdy not

JirantiaNeonaitior
~ ZoningpCertiicate;
-Jndegendenro_“







DIHERIDE jj ONS OF
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s (HIS06) AthiEaring on a  conditional use
PEMIS anradjudicatory hearing, which
ltNOUGIBPEN to the public, is not a public
iT?:‘JrJr Whiere the general publlc ma)é
SpPEaK WJ iResses, at a hearing must be
Sworland subject to cross- -examination,
and must: testiy about relevant facts, not
their subjective and unsubstantiated
opinions: Heiney v. Sylvania Twp. Bd. of
%cz)gmq Appeals, 126 OA pp3d, 710 NE2d




DIHERTDECISIONS OF
AANE LJ’_EJF

(1996) T e [SHRG) public hearing upon an
application| fora variance or a conditional
lISe germ JUt, instead, an adjudication
healing open to the publlc The ploy of
SWEITG 1N embers of the public does not
alter theifact that the bulk of these
Withesses are merely offering their
subjective and speculative comments and
unsubstantiated opinions: Adelman Real
Estate Co. v. Gabanic, 109 OApp3d 689,

672 Ned 1087.




DIHERTDECISIONS OF

FJ\J | ERES

QOOB)VVinen a property has two primary
Usespoepepermitted andlone conditional, a
 DOAMERGIFZONING appeals may not, without

- althertysdn amn ordinance, place a condition
on the permitted use merely because it
exists in conjunction with a conditional use:
BP_Oil Co. v. Dayton Bd. of Zoning Appeals,
109 Oapp3d 423, 6/2 NE2d 256.




OIHERIDECISIONS OF

LN f J ES -~
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NNEIDO6) A conditienall Use provision
authoefiznglocal retail business,” but
 restieting the number of employees
and tEMIOOr size of a business, was not
uncenstitutional: Loreto Dev. Co. V.
Chardon, 119 OApp3d 524, 695 NE2d
1151




OTHERIDECISIONS OF

INTERES

NEZpNoL Eequire as condition of permit

CONSERE ]n advance to search of

I)?!'n 6E5 by zoning inspector, unlimited
S5 L0 prd'perty could easily be

useé to harass and obstruct the lawful

operation of the business. Baughman

v. Board of Zoning Appeals for Harrison

Township

\J




ONHER'DECISIONS OF

jJ\JIHP_:N -~
" = |

WSeEHE Cannotreseind its decision

O drentingiarConditionall Use Permit when
 periediorrappeall of Zoning Board’s

decisioniterCourt has expired. Holiday

Homes, Inc. v. Butler County Bd. of

Zoning Appeals, 520 N.E. 2d GVS, 35

Ohio App.3d161




ORG ANN. 519.14
(ANDERSON 2002

-
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‘Powers of Township
Board of Zoning
Appeals
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ORGANN. 519.14

- -+

“(A)
u Hearandidecide appeals where it is alleged
~ Lhereysierror in any order, requirement,
~ decision), o determination made by an
administiative official in the enforcement of
- sections 519:-@2 to 519.25 of the Revised
Code, or of any: resolution adopted pursuant
thereto;
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a Autherizepupon appeal, in specific cases,
~sUchverance fiiom the terms of the zoning
resolutionrasiwilll notibe contrary to the public
Interest, Where, owing to special
conditions, a literal enforcement of the
resolution will'result in unnecessary hardship,
and so that the spirit of the resolution shall
be observed and substantial justice done;
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| e omrhworﬁho nnﬁ certificates for
" fJ«-mr ouildings, or other
ch certificates for specific
ovided for in the zoning

resolut| on.
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(D)) '
N REVeKEraijia LJ'tfﬁi]r'- %riance or
conaitionall zening certificate granted
ror therextrac ilon of minerals, if any
- condition off the variance or certificate is
violated.
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JJU“ AN J\J 9, 4
{
aNihe Board shallfnetify the holder of the
ValianEENo) Certificate by certified mail
ofi itsptent to revoke the variance or
- certificate under division (D) of this
SEction d of his right to a hearing
before the Board, within thirty days of
the mailing of the notice, if he so
requests.
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SNRtE NOICER FEql Je S a hearing, the
BorjrrJ Sigll'set a time and place for the
- Nearing) and noti the holder. At the
-~ [eanng), the holder may appear in
persen, By his attorney or other
representative, or he may present his
position In Writing. He may present

evidence and examine withesses
appearing for or against him.
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sNiRne hearing isire ] sted the Board

May FEVOKEITNE Ve fance or certificate

Withelta n.-,rJrJ g. The authority to

‘evokela var gp!‘hr certificate is in

~ addition to any other means of zoning
enforcement provided by law.
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Nl EXErcising the a "' e-mentioned powers,
uje

'r peziE may, n nformlty with such
Lions) everse, or affirm, wholly or partly,
gl sleseliiy eg;der requirement,
decision O determination appealed from,
and may make such order, requirement,
decision, or determination as ought to be
made, and to that end has all powers of the

officer from whom the appeal is taken.
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BOAIAS Je ]S]Oﬂ final no later than
SIgNINGEFe ?




ASWETs

Gty of Willoughby Zoning
3‘ W/ I, 407240 (Ohio App.

= No final unti they make of finding of
fact and conclusions of law.



QUESHEN

m Arerall prgceed]r*qs of the Board
of ZoningrAppeals subject to the
unsnine Law?



ARSWETs

NING:




- m Does a condltlonal



ARNSWEer

= SOMETIMES
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Iat It Istan ]mprgger' ondition to provide
uiiat areonditional Permit terminate if the
OpErationiis sold: Court felt that a
conditienaliControls land use and as long as
operatormeets conditions previously
improved anyone should be able to utilize.
Baughman v. Board of Zoning Appeals for
Harrison Township (Ohio App. 3 District)
2002, Ohio 3931.




o Itehas been held the ;conditional use
mayverabandoned by voluntarily
ceasiiglthe approved conditional use.
HealthtManagement, Inc. v. Union

Woﬁd of Zoning Appeals,
118 Ohio App. 3d 281, 692 N.E. 2d

667 (Butler, 1997).
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Queston:

7

= How do you harmonize one and two?



= Can a court remand
a case back to a
Board of Appeals for
further proceedings?



ARNSWEer

m Appears so.
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